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Abstract

In 1992, Canada's Parliament approved major amendments to the Bankruptcy and Insolvency Act (BIA). The
amendments included the adoption of a new Commercial Proposal regime for the reorganization of insolvent
Canadian businesses with a view to enabling more enterprises to stay in business and avoid liquidation under
the other provisions of the BIA. This article reports the results of an empirical study of all Division 1 corporate
proposals filed in Toronto between November 1992 and December 1996 to determine how the new proposal
regime works in practice. The authors' overall conclusion is that the 1992 amendments have achieved their
goals, both procedurally and substantively. However, the authors also find that there is room for improvement
and, in particular, see a need for a better screening procedure to discourage the initiation of unmeritorious
cases, durable resolution.
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AN EMPIRICAL INVESTIGATION OF
CORPORATE DIVISION 1 PROPOSALS
IN THE TORONTO BANKRUPTCY
REGION©
BY JACOB S. ZIEGEL* & RAJVINDER S. SAHNI**

In 1992, Canada's Parliament approved major
amendments to the Bankruptcy and Insolvency Act
(BIA). The amendments included the adoption of a new
Commercial Proposal regime for the reorganization of
insolvent Canadian businesses with a view to enabling
more enterprises to stay in business and avoid liquidation
under the other provisions of the BIA. This article
reports the results of an empirical study of all Division 1
corporate proposals filed in Toronto between November
1992 and December 1996 to determine how the new
proposal regime works in practice. The authors' overall
conclusion is that the 1992 amendments have achieved
their goals, both procedurally and substantively.
However, the authors also find that there is room for
improvement and, in particular, see a need for a better
screening procedure to discourage the initiation of
unmeritorious cases, durable resolution.

En 1992, le Parlement canadien approuva
d'importants amendements A la Loi sur la faillite et
l'insolvabilit6. Ces amendements comprenaient
radoption d'un nouveau r6gime pour les Propositions
concordataires, r~gime qui permet A un plus grand
nombre d'entreprises canadiennes insolvables de se
r6organiser et de continuer leurs activitds, et d'6viter
ainsi ]a liquidation aux termes d'autres dispositions de la
loi. Le pr6sent article d6crit les rfsultats d'une analyse
empirique de toutes les propositions de Division I
6manant de compagnies qui furent d6pos(es AToronto
entre novembre 1992 et d6cembre 1996. Ces rfsultats
montrent comment le nouveau r6gime des propositions
fonctionne en r6alit6. Les auteurs concluent qu'en
g6n6ral les amendements de 1992 ont atteint leurs
objectifs, tant pour la proc6dure que pour le fonds ; ils
constatent toutefois 6galement qu'il existe des
possibilit6s d'am6lioration, et plus particulirement qu'il
est n6cessaire d'instaurer une meilleure procedure pour
les analyses afin de d6courager les entreprises de
pr6senter des cas sans motif valable.
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I.

INTRODUCTION

In 1992, Canada's federal Parliament approved major amendments
to the Bankruptcy and InsolvencyAct (BIA),' including the adoption of a new
Commercial Proposal (Division 1) regime 2 for the reorganization of
insolvent Canadian businesses. Adopted in the midst of a serious recession,
the Division 1 regime was designed to encourage more commercial debtors
to restructure their enterprises to stay in business and save jobs, and not to
throw in the towel and see their businesses liquidated under the straight

I S.C. 1992, c. 27 [1992 Amendments], amending R.S.C. 1985, c. B-3 [BIA].
2 BIA, ibid., Part 111,
Division 1, ss. 50ff. "Proposal" is defined in section 2(1) of the BiA

as including
a proposal "for a composition, for an extension of time or for a scheme of arrangement." This coincides
with the generally understood meaning of an insolvency reorganization, and in this article we use the
terms "proposal" and "reorganization" interchangeably. Division 1 proposals are not restricted to
business debtors, incorporated or unincorporated, and a proposal may be made by any "insolvent
person" as defined in s. 2(1) of the iA. See s. 50(l)(a). However, the drafters expected that Division 1
would be used primarily by business debtors since the 1992 amendments also adopted a Division 2
regime specifically designed for the use of consumer debtors. In practice, some consumer debtors with
large debts prefer to use the Division I route. We do not pursue these issues here because our article
is restricted to Division I proposals by corporations.
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bankruptcy provisions of the BIA.
This article is designed to provide some data on operational
experience under Division 1 proposals and to shed some light on whether
the federal government's hopes have been realized. The project was
initiated in 1997 as a summer student research project under Jacob Ziegel's
supervision with the support of the Canadian Superintendent of
Bankruptcy. At the Superintendent's suggestion and due to financial
constraints, it was agreed that the project should be limited to corporate
proposals. The study covers all Division 1 corporate proposals filed in the
Toronto Divisional Office in the four-year period between November 30,
1992 (the date of proclamation of the 1992 amendments) and December
31, 1996, whose records were available to the authors in serviceable form.
The case study was confined to the Toronto office because that was all that
our financial and human resources allowed for at the time.3
Altogether, 163 files were examined in the Toronto regional office,
representing 82 per cent of the 199 Division 111.1 corporate cases filed in
the Toronto office between November 1992 and the end of 1996. After
eliminating redundant files of related corporations which filed consolidated
cash flow statements and/or proposals, 148 files were left for analysis. Of
these, 124 were initiated by a Notice of Intention (NOi) and 24 by the filing
of a proposal. However, only 78 per cent of the debtors in our study actually
reached the proposal stage.
33 per cent of the cases resulted in a proposal that was fully
implemented. In addition, approximately 6 per cent of the proposals that
had been approved by creditors and the court were still not officially closed
as of the summer of 2001. Combining the two figures reveals a success rate
of about 39 per cent for the Toronto cases. The average estimated
realization rate for unsecured creditors was 44.65 per cent, with a median
realization rate of 31.5 per cent. This compares with an estimated
realization rate of 6.89 per cent in straight bankruptcies.
Only 8.60 per cent of the total volume of assets was unencumbered.
In the majority of cases, the debtors had no unencumbered assets at all,
meaning that if the debtors had gone bankrupt, the unsecured creditors
would have received no dividend of any kind. Given that any proposal is
unlikely to be successful without the support of secured creditors, it is safe
to assume that in the great majority of cases there is a formal or informal
agreement of some description with secured creditors that the secured loan
will not be called in so long as the debtor maintains an agreed level of
payments.
3 The 1998 suggestion that a comparable study be made with respect to proposals
filed
in the Montreal office has not been pursued up to now.
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The median value of assets in our sample amounted to $505,215;
the median liabilities were $1,794,677-a substantial figure, to be sure, but
still below the five million dollar threshold required for filings under the
Companies' Creditors Arrangement Act (CCAA). 4 Significantly, preferred
creditors do not figure as prominently in our sample as one might expect
in BIA 111.1 filings; the average amount owing to them was only $59,297. An
important feature of B/A 111.1 proposals is the high cost of trustee fees and
disbursements. The average fee amounted to $40,645.19, or 19.89 per cent
of the total amount available for distribution to creditors. The average
amount of disbursements accounted for another 28.13 per cent.
Our overall conclusion is that-procedurally and substantively-the
1992 B!A amendments have achieved their goal, given creditors' overall
support for the new commercial proposal procedure and the fact that the
number of commercial proposals increased by 54 per cent between 1993
and 1998 and has continued to grow since then. However, there is room for
improvement and, in particular, the need for a better screening procedure
to discourage the use of Part III.1 for cases that are unlikely to reach even
the proposal stage.
Our article proceeds as follows. Part II describes the evolution of
Canada's insolvency legislation and in particular its reorganizational
provisions. Part III provides an overview of Division l's principal features.
Part IV offers a statistical survey of Division 1 corporate filings for all of
Canada from 1993 to 1999, the results of those filings, and the ratio of
filings to the number of business bankruptcies. Part V contains a
description of the methodology used in the Toronto case study and the
results of the study. Part VI compares experience under Division 1
proposals with operational experience under the pre-1992 proposal regime
as analyzed by Fisher and Martel in a survey of proposals filed between
1978 and 1987. Part VII provides an evaluation of the Toronto results and
what, given the relatively small sample involved, the results tell us about the
effectiveness of the new Division 1 regime and some of its problem areas.
The article concludes with some general observations in Part VIII on the
administration of commercial proposals in Canada.

4 See Part II, below.
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II.

EVOLUTION OF CANADA'S INSOLVENCY LEGISLATION

Under Canada's Constitution Act,5 the federal government has
exclusive jurisdiction to legislate with respect to matters of bankruptcy and
insolvency for all persons and institutions, both natural and incorporated.
The first Insolvency Act was adopted in 1869, just two years after the
Canadian federation came into existence. However, influential groups were
unhappy with the workings of the legislation and, after unsuccessful efforts
to remedy the complaints, the InsolvencyAct was repealed and the federal
government withdrew altogether from the insolvency area. The government
soon discovered that even a young country cannot operate without at least
some form of business insolvency legislation. This led to the adoption of the
Winding-UpAct in 1882 which, in a somewhat more modern garb, is still on
the statute books under the name of the Winding-Up andRestructuringAct
(WURA).

6

However, the

WURA

was (and remains) limited to trading

companies, railways, and financial institutions, and never applied to
unincorporated businesses or farmers.
After a long interlude, the federal government was finally persuaded
to adopt the Bankruptcy Act of 1919 (BA) 7 to bridge these gaps and to
provide a vehicle for the discharge of insolvent individuals. The Act was
largely based on the British Bankruptcy Act of 1914 but differed, and
continues to differ,8 from its British counterpart, in one critical respect-it
applies to corporations as well as natural persons.9 In fact, the BA has long
become the vehicle of choice in Canada for the handling of business
bankruptcies because of its greater scope, flexibility, and lower costs of
operation as compared with the Winding-Up and RestructuringAct. The
WURA is now almost exclusively used by those enterprises that have no other
statutory choice.
A.

Canada'sDualReorganizationalRegimes

The 1919 Act contained some fairly simple provisions for the
composition of business debts. Faute de mieux, they had to serve the needs
of the business community for a long time-in fact, until they were recast
5 ConstitutionAct, 1867 (U.K.), 30 & 31 Vict., c. 3, s. 91(21), reprinted
in R.S.C. 1985,
App. II, No. 5.
6 R.S.C. 1985, c. W-11.
7 S.C. 1919,9 & 10 Geo. V, c.
36.
8BIA, supra note
1.
9

Ibid., s. 2(1), definition of "person."
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in the important amending legislation of 1992.0 Some of the many
weaknesses of the 1919 provisions were that they did not apply to secured
creditors or to Crown claims and that the provisions staying creditors'
enforcement proceedings were not triggered until the debtor actually filed
a proposal for a compromise or arrangement with its creditors.1'
1.

Birth of the Companies' CreditorsArrangementAct

Some of these defects were remedied in a 1933 Depression-era Act,
the Companies'CreditorsArrangementAct (CCAA),1 2 which, in a refurbished
form, is still very much alive today. That Act, which was based on a few
sections in the English Companies Act of 1929, enabled a business
enterprise to make a proposal to its secured as well as unsecured creditors.
However, as its name indicates, the CcAA is limited to corporations. 13 The
Act was, and continues to be, relatively expensive to use due to its skeletal
character, lack of procedural rules, and heavy judicial orientation; it was
only invoked in the interwar period in a handful of cases involving large
reorganizations.1 4 It became even less popular after 1954, when an
amendment was adopted restricting access to the Act to companies that had
issued bonds and debentures that were administered through a trust deed.
Birth of the BA Part III Division 1 Regime

2.

This is where matters stood in 1970 when a federally appointed
Study Committee on Bankruptcy and Insolvency Legislation15 presented its
proposals for an entirely new Bankruptcy Act and new reorganizational
provisions to replace the CCAA as well as the existing BA provisions. Bills
based on the Committee's proposals were introduced on at least four
10

1992 Amendments, supra note 1.

11BIA, supra note 1, ss. 32-46. In practice, the difficulty was overcome by filing a
"holding" proposal. See Fisher Oil& Gas Corp. v. GuaranteeBank and Trust Co. (1982), 40
O.R. (2d) 548 (C.A.).
12 R.S.C. 1985, c. C-36.
13 The place of incorporation is immaterial so long as the corporation carries
on
business or has assets in Canada. Ibid., s. 2, definition of "company."
14 Stanley E. Edwards, "Reorganizations under the Companies' Creditors Arrangement
Act" (1947) 25 Can. Bar Rev. 587.
15 Bankruptcy and Insolvency: Report of the Study Committee on Bankruptcy
and
Insolvency Legislation, (Ottawa: Queen's Printer, 1970). See Jacob S. Ziegel, "Canada's
Phased-In Bankruptcy Law Reform" (1996) 70 Am. Bank. L.J. 383 at 383 [Ziegel,
"Bankruptcy Law Reform"].
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occasions between 1975 and 1984. For various reasons, they all failed.
Nevertheless, given the recessionary conditions in the early 1980s,
there was an urgent need for some form of legislative intervention. In 1984,
the newly elected Mulroney Conservative administration decided on a
phased-in approach to insolvency reform and established a prestigious
advisory committee (the Colter Committee) to make recommendations
with respect to the most pressing insolvency problems, which is exactly what
the Committee did in its 1986 report. 16 Together with many other
recommendations in key areas of modern insolvency law, the Committee
presented well-reasoned proposals for a completely revised, and, in the eyes
of many observers, fairly balanced reorganizational regime primarily
intended to serve the needs of business enterprises.17 The government
accepted most of the recommendations and, after some legislative
adventures, they were enacted into law in 199218 as major amendments to
the now renamed Bankruptcy and Insolvency Act (BIM). The new
reorganizational provisions appear in Part III, Division 1 of the Act and are
more fully described hereafter.19
3.

The Transformation of the CCAA

The Colter Committee made no recommendations with respect to
the future of the CCAA. Perhaps they thought, as did many other observers
at the time, that with a brand new Part 111.1 regime in place, business
debtors would vote with their feet and the CCAA would wither away from
non-use.
How wrong we all were. What happened was this. In the absence of
a better alternative and given the pressing need to find a rescue vehicle for
ailing businesses that were being felled in the thousands by the still more
serious recession of the late 1980s and early 1990s, lawyers began to dust
off the CCAA. They invented instant bonds and instant trust deeds to satisfy
the eligibility requirements in section 3 and, to their delight, found most
judges very sympathetic.20
16

Proposed Bankruptcy Act Amendments: Report of the Advisory Committee on

Bankruptcy and Insolvency, (Hull: Supply and Services Canada, 1986).
17 The Committee also recommend the adoption of a simple regime
for consumer
proposals as an alternative for consumer bankruptcies. See BI4, supra note 1, Part III,
Division 2.
18
1992Amendments, supra note 1.
19See

Part III, below.

20The

case law is reviewed in Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 (C.A.).

These eligibility requirements were dropped in the 1997 amendments to the

CCAA.
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Before the 1997 amendments to the CCAA, 2 1 it had only twenty-one
very skeletal provisions and no supporting procedural rules. As a result, the
serviceability of the CCAA as a rescue regime rested entirely with the courts.
The courts could have declined the task and held that it was up to
Parliament to update the Act and fill the large gaps, but most judges felt
otherwise. The courts' decisions gave enormous elasticity to the key CCAA
provisions and filled the legislative gaps by invoking the remedial purposes
of the legislation and relying on the courts' inherent jurisdiction to making
the legislation work.22
As a result, by the time Parliament got around to adopting the new
BIA Part III.1 commercial proposals regime in 1992, lawyers advising large
insolvent corporations found that they no longer needed it. They preferred
the CCA 's flexibility and judges' willingness to tailor its provisions to meet
the exigencies of individual cases over the greater rigidity and rule-oriented
nature of the BIA regime. This does not mean that the new Part 111.1
provisions have remained moribund. Part 111.1 is the vehicle of choice for
small and medium-sized enterprises. It is also sometimes used by large
corporations with multi-million dollar liabilities who are attracted by some
particular feature of the BIA .23 For the most part, however, large companies
continue to prefer the CCAA. This is illustrated by the fact that in a book of
twenty-seven case studies published by David Baird and Jacob Ziegel in
199824 describing the restructuring of mainly large companies between 1984
and 1996, only two of the proceedings were brought under the BIA, and
three were piloted through the arrangement provisions for non-insolvent
companies in the CanadaBusiness CorporationsAct (CBCA). 25 All the rest
fell under the CCAA regime.26
21

S.C. 1997, c. 12 [1997Amendments].

22

See e.g. Re Lehndorff Gen. PartnerLtd. (1993), 17 C.B.R. (3d) 24 (Ont. Ct. Gen.

Div.); Sklar-PepplerFurnitureCorp. v. BankofNova Scotia (1991), 86 D.L.R. (4th) 621 (Ont.
Ct. Gen. Div.).
23 For example, the ease and simplicity of initiating proceedings under Part 111.1 and
the initial absence of publicity.
24 Jacob Ziegel & David E. Baird, Q.C., eds., Case Studies in Recent Canadian
Insolvency Reorganizations:In Honourof the HonourableLloyd William Houlden (Toronto:
Carswell, 1997).
25 R.S.C. 1985, c. C-44, s. 192, as am. by S.C. 1994, c. 24, s. 24; S.C. 2001, c. 14, ss. 96,
192. Most of the provincial business corporations acts have similar provisions. The federal
and provincial governments in Canada have concurrent jurisdiction with respect to the
incorporation and regulation of business corporations.
26 There are no official CCA. statistics, nor, until very recently, were there any unofficial
ones. However, in March 2003 the OSB released a set of statistics for CCAA proceedings since
1997. There were 79 such cases across Canada, of which 38 arose in Ontario. See Industry

2003]

Proposalsin the Toronto Bankruptcy Region

4. 1997 Amendments
Phase 2 of the BIA amendments was enacted in 1997.7 The Working
Group of commercial insolvency lawyers, trustees, and bankers advising the
federal government were near-unanimous in their view that the CCAA
should be retained, but they also favoured amendments to fill some of the
many gaps. Both of these things have happened.28 To ensure that access to
the CCAA will not be abused, the amendments provide that the insolvent
debtor company, or the affiliated companies in the case of a group of
companies, must have minimum outstanding liabilities of five million
Canadian dollars. 29 Nevertheless, the Act has retained much of its flexible,
judicially oriented, and highly discretionary character in accordance with
the Working Group's wishes.
III.

REORGANIZATION UNDER THE B/A

A.

Main Features of PartIII.1

A reorganization can be initiated under the B/4 either by the filing
of a proposal3 ° or the filing of a notice of intention (NOI) to file a proposal.3
Only an insolvent debtor can file a NOI, while a proposal can also be filed
Canada <http://strategis.ic.gc.ca/cilpd>. This figure compares with eight hundred to nine
hundred BIA 111.1 cases filed annually. Comprehensive statistics about B!A III.1 proceedings
are regularly compiled and published by the OSB. See e.g., Tables 1-4, below.
27
1997Amendments, supra note 21.
28 The Insolvency Institute adopted a further comprehensive set of recommendations
for changes to the ccA4 at the members' annual meeting in October 2001. These were
forwarded to Industry Canada in March 2002 in contemplation of the third round of
amendments to Canada's bankruptcy and insolvency legislation. See Jacob S. Ziegel, "New
and Old Challenges in Approaching Phase III Amendments to Canada's Commercial
Insolvency Laws" (2002) 37 Can. Bus. L.J. 75 at 87ff. The Senate Banking, Trade and
Commerce Committee held hearings on desirable changes to the BIA and the CCAA in the
spring and summer of 2003 and issued its report in November 2003. See Report of the
Standing Senate Committee on Banking, Trade and Commerce, Debtors and Creditors
Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies'
CreditorsArrangementAct, November 2003. The Report doe not specifically address issues
relating to commercial proposals under the BIA but some of the Report's recommendations,
if ultimately implemented, will probably affect commercial proposals as well as other
insolvency proceedings.
29 It was ten million dollars in the original bill.
30BIA, supra note 1,
s. 50(1).
31

Ibid., s. 50.4(1).
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by a liquidator, a bankrupt person, the trustee of a bankrupt estate, or a
receiver on behalf of secured creditors. In both cases, a stay of proceedings
takes effect immediately on the filing of the document and is binding on all
secured and unsecured creditors, including the Crown.32 There are no court
proceedings at this stage and no creditor's consent is required. Equally
important, the debtor company remains in possession and, so far as its
resources permit, continues to carry on business as before.
In practice, most corporate debtors prefer to follow the NOI route.
However, the Colter Committee was alert to the abuses to which a similar
procedure has led under chapter 11 of the U.S. Bankruptcy Code. As a
result, the Canadian regime contains the following safeguards to keep
debtors on a short leash.
First the debtor must appoint a trustee who is willing to act as
monitor for the creditors' benefit and with whom the debtor must file a
projected cash flow statement relating to the business within ten days of the
NOI. The trustee in turn must sign a report on the reasonableness of the
cash flow statement, which must be filed by the debtor with the official
receiver together with the other documents.33 The debtor must also give the
trustee full access to its books for the purpose of monitoring the debtor's
business and financial affairs. The trustee in turn is obliged to notify
creditors of any adverse change in the debtor's financial condition
subsequent to the initial filing.34

Second, the debtor must file its proposal within thirty days of the
NO;
failure to do so results in an automatic deemed assignment in
bankruptcy. The debtor can apply for an extension of time to file the
proposal but no extension can run for more than forty-five days at a time.
There is no restriction on the number of extensions for which the debtor
can apply but they cannot exceed five months in duration from the end of
35

32BIA, supra note 1, ss. 69, 69.1. The stay does not apply to a secured creditor
who took

possession of the collateral before the notice of intention was filed or who gave notice of the
secured creditor's intention to enforce its security under BIA s. 244(2) more than ten days
before the filing of the debtor's NOI under Division 1. Section 244(2) is part of an important
set of provisions, adopted in 1992, requiring a secured creditor holding a general security
interest in the debtor's assets or substantially all of the debtor's receivables or inventory to
give ten days' notice of its intention to enforce its security. The ten days requirement was
introduced to curb the alleged abuses of "demand" debentures entitling the secured creditor
to enforce its security at any time upon giving notice to the debtor demanding payment of
the debt. See further Ziegel, "Bankruptcy Law Reform," supra note 15 at 397-99.
33BA, ibid., s. 50.4(2)(b).
34Ibid., s. 50.4(7).
35

Ibid., s. 50.4(8).
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the thirty days following the NOI. 36 The debtor must also meet some
demanding tests before the court can grant an extension. The court must be
satisfied that (a) the debtor is acting in good faith and with due diligence;
(b) if given an extension, the debtor "would likely be able to make a viable
materially prejudiced if the
proposal"; and, (c) "no creditor would be
37
extension being applied for were granted.
Third, any creditor is free at any time to apply for termination of the
proceedings on the ground that the debtor "will not likely be able to make
a proposal ... that will be accepted by the creditors., 38 In practice, hostile
creditors do not avail themselves of this ground as often as might be
expected but seemingly prefer to wait until the creditors' meeting to cast
their vote against the proposal.3 9
Debtor in PossessionFinancingand Status of Executory Contracts

B.

Given the fact that a proposal may not be presented to the creditors
until six months have elapsed (although in practice most proposals are filed
much sooner) and that an even longer period may elapse before the
creditors meet to vote on the proposal, it is important to know whether the
debtor will be in a position to stay in business this long. Unlike Chapter 11
of the U.S. Bankruptcy Code, the NOI contains no provisions authorizing
debtor in possession (DIP) financing that can prime the claims of preferred
or secured creditors.4" However, so far as we have been able to ascertain,
this does not appear to be a significant problem in most BIA cases since the
debtor's financial institution will usually be willing to continue its secured
line of operating credit if a line of credit is already in place and the financial
institution believes itself to be adequately secured. Alternatively, the
debtor's post-NOI cash flow may be sufficient to keep the business afloat
given the fact that the debtor is under no obligation to pay frozen claims
during the stay period. The B!A does not state this explicitly but clearly
implies the debtor's authority to pay post-filing claims incurred to enable
36

37
38

Ibid., s. 50.4(9).
Ibid.

Ibid., s. 50.4(11).

39 Creditors' reluctance to bring a motion to terminate the proceedings
early is

probably based upon the cost of doing so compared to the amount of the debt and the
creditors' feeling that it would be throwing good money after bad.
40 The cCA also contains no such provisions but the courts have often made such
orders as part of their inherent jurisdiction. See Michael B. Rotsztain, "Debtor-inPossession Financing in Canada: Current Law and a Preferred Approach" (2000) 33 Can.
Bus. L.J. 283.
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the debtor to carry on business.41
The BIA contains a significant number of provisions governing the

status of executory contracts. They are not nearly as detailed or intrusive as
those in section 365 of the U.S. Bankruptcy Code but they are more
42
generous than those in the British InsolvencyAct. Their reach is as follows.
Contractual clauses purporting to terminate existing contracts, or that give

the other contracting party the power to do so because of the initiation of
insolvency proceedings, are declared unenforceable.43 Similarly, leasing or

licensing agreements cannot be terminated by the lessor or licensor in
respect of the period preceding the NOI, if an NOI was filed, or in respect of
the period preceding the proposal if no NOI was filed. 44 Likewise, suppliers
of utility services cannot refuse to deal with the debtor so long as they are
being paid promptly for post-NOI and post-proposal services and
materials.45
C.

Repudiation of CommercialRealty Leases

Unlike the U.S. Bankruptcy Code, the BM contains no general
provision entitling the debtor to repudiate its subsisting executory contracts.
However, it is generally assumed that the debtor remains free to exercise

whatever rights exist at common law for this purpose in exchange for the
creditor's entitlement to file a claim for damages. In addition, sections 65.2

to 65.22 of the BIA contain specific provisions dealing with the repudiation
of commercial realty leases which, in their earlier incarnation, provoked

41 See e.g. BIA, supra note 1, s. 65.1(3), (4). The case law, however, is
unclear. See Re
Ogden EnterprisesLtd. (1978), 22 N.B.R. (2d) 344 (S.C. Q.B. Div.), rev'd on other grounds
(1979), 25 N.B.R. (2d) 41 (S.C. A.D.) and compare with Re Lipson (1924), 55 O.L.R. 215
(S.C. A.D.); Re Modelcraft Hobbies Ltd. (1981), 39 C.B.R. (N.S.) 97 (Ont. H.C.J.); and Re
Wosks Ltd. (1986), 58 C.B.R. (N.S.) 312 (B.C. S.C.). Under the ccAA, the Initial Order
made by the court at the beginning of the proceedings will usually authorize payment of
current debts incurred by the debtor in the ordinary course of business.
42 For a detailed analysis, see Ellen L. Hayes, "Executory Contracts in Debt
Restructuring" (1995) 24 Can. Bus. L.J. 44. For recent proposals by the Insolvency Institute
of Canada with respect to DIP financing, see Jacob S. Ziegel "New and Old Challenges in
Approaching Phase Three Amendments to Canada's Insolvency Laws" (2002) 37 Can. Bus.
L.J. 75 at 108-10.
43BIA, supra note 1, s. 65.1(1).
44 Ibid., s. 65.1(2).
45 Ibid., s. 65.1(3),(4).
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considerable litigation.46
The pre-1997 version of section 65.2(2) provided that, within fifteen
days of being given notice of the repudiation of a lease, the landlord could
apply to the court for a declaration that the right of repudiation under
subsection (1) was not to apply. Where such an application was made, the
onus shifted to the debtor to show that it would not be able to make a viable
proposal, or that the proposal the debtor had made would not be viable
without repudiation of that lease and all other leases that the debtor had
repudiated under subsection (1). Subsection (3) provided that if the
repudiation was upheld, any proposal filed by the debtor also had to
provide for payment to the landlord, immediately after court approval of
the proposal, of compensation "equal to the lesser of an amount equal to
six months rent under the lease, and the rent for the remainder of the lease,
from the date on which the repudiation takes effect."
Debtor tenants objected that the obligation to pay the required
compensation immediately on approval of the proposal was too onerous,
especially in the case of debtors with many repudiated leases.47 Landlords,
on the other hand, complained that the compensation provisions were
inadequate in the case of long-term leases and given the poor market
conditions for vacated premises. In response, the 1997 amendments have
eliminated the requirement for cash payment on approval of the proposal,
denied the landlord any claim for accelerated rent, and required the
proposal to offer the landlord a provable claim for the actual losses arising
from the disclaimer of the lease, or for an amount equal to the lesser of:
(i) the aggregate of
(A) the rent provided for in the lease for the first year of the lease following the date on which
the disclaimer becomes effective, and
(B) fifteen per cent of the rent for the remainder of the term of the lease after that year, and
48
(ii) three years' rent.

The 1997 amendments also contain provisions for the classification
of landlords' compensation claims that, subject to the availability of court
review at the landlord's request, give the debtor the right either to put the
46 The debtor's right under section 65.2 to repudiate a lease does not, however, affect
the liability of a tenant under the lease where the tenant assigned its rights under the lease
to the debtor before the BiA III.1 proceedings. CrystallineInvestments Ltd. v. Domgroup Ltd
(2002), 58 O.R. (3d) 549 (C.A.).
47In the early 1990s, many retail chain stores were forced to restructure
themselves
because of the poor state of the Canadian economy.
48BIA, supra note 1, s. 65.2(4).
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landlord's claim in "a separate class of similar claims of landlords; or a class
of unsecured claims that includes claims of creditors who are not
landlords., 4' The court is precluded from upholding a landlord's objection
to disclaimer of the lease "if the court is satisfied that the insolvent person
would not be able to make a viable proposal without the disclaimer of the
lease and all other leases that the tenant has disclaimed under [the
section]." 5'
So far there is very little jurisprudence interpreting the new
provisions.5 1 This is probably because the repudiation of a commercial lease
in a BIA 111.1 restructuring is a rare event.5 2 If the issue were to arise, 1990s
jurisprudence under the CCAA 53 (which has no provisions governing the
repudiation of leases) strongly suggests that Canadian courts will apply a
balance of hardship test and uphold the lease repudiation if the
consequences of not doing so will be more serious to the debtor than they
would be for the landlord.
D.

Classificationof Creditorsand Voting on Proposal

The adroit classification of creditors-secured and unsecured-is of
key importance to the debtor and its advisors in securing creditors' approval
of a proposal, and has provoked much litigation in Canada, most of it under
the CCAA. Section 50(1.2) of the BIA requires a proposal to be made to
unsecured creditors generally as a mass or separated into classes but
otherwise leaves it up to the debtor to decide which of its creditors it wishes
to include in the proposal and how they are to be classified. There is almost
no guidance with respect to the classification of unsecured claims although
it is clear that there may be more than one class of unsecured creditors. 4 In
49

Ibid., s. 65.2(5).
50 Ibid., s. 65.2(3).
51See Re SuperstarGroup of Companies (2001) 25 C.B.R. (4th)
119 (B.C.)
52

See infra note 89.

53 See e.g. Re Dylex Ltd. (1995), 31 C.B.R. (3d) 106 (Ont. Ct. Gen.
Div.). Dylex was a

large retail clothing conglomerate with many branches across Canada and wished to close
many of its outlets as part of its plan of reorganization. Farley J. found that the shopping
malls would suffer hardship from the closures but held that the hardship to Dylex would be
greater given its precarious financial state.
54See BiA, supra note 1, s. 50(1.2). As previously noted,
s. 65.2(5) contains a noncommittal allusion to the classification of landlord's claims for compensation. In Re
Gustafson PontiacBuick Cadillac GMC Ltd. (1995), 30 C.B.R. (3d) 280 (Sask. Q.B.), it was
held that a proposal could not put unsecured franchisor creditors in a separate class, but the
court appears to have misread the statutory provisions.
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the case of secured claims, section 50(1.4) provides that creditors may be
included in the same class if the creditors holding those claims are
sufficiently similar to give them a commonality of interest, taking into
account:
(a) the nature of the debts giving rise to the claims;
(b) the nature and priority of the security in respect of the claims;
(c) the remedies available to the creditors in the absence of the
proposal, and the extent to which the creditors would
recover their claims by exercising those remedies;
(d) the treatment of the claims under the proposal, and the extent
to which the claims would be paid under the proposal; and
(e) such further criteria, consistent with those set out in paragraphs
(a) to (d), as are prescribed."

We cannot do justice to this complex and difficult topic in this
overview, but the following comments may be helpful. The test embodied
in section 50(1.4) is generally assumed to follow the commonality of interest
test adopted in Lord Justice Bowen's well-known judgment in Sovereign Life
Assurance Co. v. Dodd.56 That test has also been followed in Canada. 7
However, starting in the late 1980s, Canadian courts veered away from the
commonality test in favour of an "anti-fragmentation" test to prevent
secured creditors from being able to torpedo an otherwise desirable
proposal. 58 The anti-fragmentation test is basically an economic test and
asks whether, ignoring the legal distinctions between the secured parties'
claims, the proposal treats them alike having regard to the market value of
their securities and the terms of the proposal. Still more recently, a
particularly reflective bankruptcy judge in British Columbia, while paying
lip service to the commonality test, has embraced a "contextual"
approach.5 9 This requires the court to look at all the circumstances
surrounding the treatment of creditors' claims in a class of claims to
55BIA, supra note 1, s. 50(1.4). No further criteria have been prescribed.
56 [1892] 2 Q.B. 573.
57 See e.g. Re Wellington Building Corp., [1934] O.R. 653 (H.C.J) and Elan Corp. v.
Comiskey, supra note 20.
58 See e.g. Re Northland Properties Ltd. (1988), 73 C.B.R. (N.S.) 166 (B.C. S.C.); Re
NorthlandPropertiesLtd. (1988), 73 C.B.R. (N.S.) 195 (B.C. C.A.); Norcen EnergyResources
Ltd. v. Oakwood Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 20 (Alta. Q.B.).
59
Re Woodward's Ltd. (1993), 20 C.B.R. (3d) 74 (B.C.S.C.), Tysoe J.. See also Peter B.
Birkness, "Re Woodward's Limited: The Contextual Commonality of Interest Approach to
Classification of Creditors" (1993) 20 C.B.R. (3d) 91.
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determine how much they have in common having regard to the terms of
the proposal. At bottom, this test seems to us not very different from the
anti-fragmentation test. What is significant about the contextual approach
is that it is as relevant in determining the classification of unsecured
creditors' claims (and was so treated by Judge Tysoe in Re Woodward's
Limited) ° as it is in dealing with secured creditors' claims. In our view, it
also means that section 50(1.4) of the BIA will not give secured creditors as
strong a veto power over the approval of BIA proposals as was previously
thought. Instead, it seems much more likely that the courts will adopt a
common approach to classification problems under the BIA and the CCAA
even though the CCAA contains no counterpart to section 50(1.4).
Another comparative feature is also worth noting. The Canadian
legislation contains no "cram down" provisions like those in chapter 11 of
the U.S. Bankruptcy Code.61 However, under the CCAA, Canadian courts
have managed to reach comparable results by giving debtors much
flexibility in structuring classes of creditors for voting purposes to enable a
debtor to forge an alliance of favourable votes.62
E.

Voting of Creditorsand Court's Approval

The B/i requirements for creditor approval of the proposal are
fairly straightforward. Creditor approval requires an absolute majority of
the creditors in each class present and voting at the meeting and
representing at least two-thirds in value of the claims in each class. 63 Failure
of the required degree of approval results in a deemed assignment in
bankruptcy by the debtor.6 4 Our study shows that in the Toronto bankruptcy
region, the failure rate may be around 25 per cent. 65 If the creditors have
60

Ibid.

6111

U.S.C. §1129(b) (1994).

62See

supra note 58. Compare Elan Corp. v. Comiskey, supra note 20. So far as the B!A

cases in our study are concerned, there was usually only one major secured creditor (the
debtor's bank) and the well-established practice appears to be for the debtor to obtain the
secured creditor's approval before the debtor even makes its proposal. It is also exceptional
for the proposal to contain a separate class of secured creditors. See Part V(c), below.
63BIA, supra note 1, s.
54(2)(d).
64 Ibid, s. 57(a). However, only the votes of unsecured creditors count in determining
whether a proposal has been rejected. Ibid., s. 54(2)(c).
65 See Part V, Table 5, below. Creditors failed to give their approval in 26 out of 144
Division 1 cases (18 per cent) initiated between November 1992 and the end of 1996.
However, not all the cases resulted in a proposal being submitted to creditors for their
approval. The exact percentage of the number of failed proposals is not available and 25 per
cent is a crude approximation. The same statistical difficulty arises in determining the
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given their approval, the trustee must apply within five days for an
appointment for a hearing to obtain the court's approval.66 The court may
refuse its approval if the court is of the opinion that the proposal is "not

reasonable or... not calculated to benefit the general body of creditors."6 '
Unless there are special circumstances, the court will almost invariably
defer to the creditors' vote. For example, in the Toronto study we found
that the court only withheld its approval in 6 out of 144 cases.68 Even in

those cases, the court's refusal may have been based on the non-conformity
of the proposal with the statutory requirements69 rather than on a finding

of unreasonableness in the terms of the proposal. Failure by the debtor to
secure the court's approval results in a deemed assignment into

bankruptcy.7 °
If the debtor is in default of the terms of the proposal following the
court's approval, the trustee must so inform the creditors unless the default]

has been waived by the inspectors (where inspectors have been appointed)
or the default has been cured within the prescribed time." However, there
is no automatic annulment of the proposal. Instead, an application must be

made to the court for this purpose, although no one is obliged to bring such
an application. If the annulment order is granted, a receiving order is
deemed to be made simultaneously against the debtor and the usual
consequences of a bankruptcy order will ensue. Judging by the results in the
Toronto study, annulment of a proposal following the court's approval is a
single-digit phenomenon72 and does not appear to be of greater significance

percentage of rejection of proposals by creditors at the national level. Between 1993-1999,
the percentages ranged from 15 per cent (1999) to 11 per cent (1996) as a percentage of the
total number of Division 1 filings by corporations in each of those years. See Part IV, Table
2, below.
66 BIA, supra note 1, s. 58(a).
67Ibid., s. 59(2).
68

For Canada as a whole, the number of court refusals to confirm creditor approved

proposals fluctuated between 1.2 per cent and 2.2 per cent. See Part IV, Table 1, below.
69 In particular with the s. 60 requirement that the proposal provide for priority
payment of prescribed Crown claims, employee wages entitled to priority under s. 136(1)(d),
and the fees and disbursements of the trustee.
70 BIA, supra note 1, s.
61(2)(a).
Ibid., s. 62.1.
72 Only seven proposals failed "for other reasons" and those reasons are not specified.
71

See Part V, Table 5, Item 1, below. In discussing this issue with trustees, we have been told
that unsecured creditors are usually lethargic in pursuing a debtor in the post-approval stage
because of non-compliance with the terms of a proposal. It is often perceived as throwing
good money after bad.
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at the national level.73
IV.

NATIONAL DIVISION 1 STATISTICS

The following tables show the number of individual Division 1
filings for all of Canada from 1993-1999 (Table 1), the number of corporate
filings (Table 2), and the number of combined filings (Table 3). Each of
these tables is divided into Alive and Failed Estates. Table 4 contains the
business bankruptcy figures for 1993-1998 and also shows Division 1
proposals for the same period as a ratio of the number of business
bankruptcies. In absolute figures, the number of corporate Division 1 filings
grew from 532 in 1993 (the new regime's first full year of operation) to 797
in 1999, an increase of 50 per cent in the six-year period. As a ratio of the
number of business bankruptcies, the percentage of corporate filings
increased from 14.70 per cent in 1993 to 22.8 per cent in 1999. (See Table
4). This 53.70 per cent increase seems to support the federal government's
expectation that the more debtor-friendly regime introduced in 1992 would
encourage a stronger business rescue culture. However, we must be
cautious about making causal claims. Other factors may also explain the
growth in the number of proposals. It is also relevant to note that despite
the availability of the easier NOI procedure, proceedings initiated with a
proposal continue to play a significant role at the national (as well as the
Toronto) level-from a national average low of 22 per cent in 1997 to a
high of 42 per cent in 1996."4
In any event, a higher number of proposals in the post-1992 era
does not signify a higher success rate. The figures in Table 2 show that the
failure rate for corporate filings between 1993 and 1999 fluctuated between
a low of 55 per cent in 1994 and a high of 66.30 per cent in 1996. The failure
rate does not seem to be much different than the failure rate in the four
years preceding the introduction of the new Division 1 regime. In terms of
its relative importance as a ground of failure, failure to file a proposal leads
the field with creditors' rejection of the proposal in second place. Failure
to file a cash flow statement and default in performance of accepted
proposals rank about evenly in third place, depending on the year in
question. Court rejection of a creditor-accepted proposal is a negligible
73 At the national level the rate varied between 4 to 5 per cent. See Part IV, Table
2,

below.
74 The significant incidence of initial proposals may be due either to informal
agreement between the debtor and its major creditors regarding the terms of the proposal
or the debtor's confidence that the terms of the proposal are so favourable that they are
likely to be accepted.
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factor, and court annulment of a proposal because of the debtor's default
in performance ranks as a single-decimal number.
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TABLE 4
Business Bankruptcy and Division I
Statistics

Business Bankruptcy Filings Canada
Individual

Corporate

1993

9,136

3,650

12,786

1994

8,358

3,402

11,760

1995

9,509

3,778

13,287

1996

10,037

4,123

14,160

1997

9,181

3,541

12,722

1998

8,128

3,124

11,252

1998(pre April 30)

2,904

1,104

1998(post April 30)

5,224

2,020

7,244

7,709

2,714

10,423

1999

Total

4,008

Division I Proposals Canada
Individual

Corporate

1993

469

536

1,005

1994

510

527

1,037

1995

566

627

1,193

1996

759

762

1,521

1997

902

742

1,644

1998

968

706

1,674

1998(pre April 30)

275

213

488

1998(post April 30)

693

493

1,186

1,127

784

1,911

1999

Total

Division I / Business Bankruptcies Canada
Individual

Corporate

Total

1993

5.10%

14.70%

7.90%

1994

6.10%

15.50%

8.80%

1995

6.00%

16.60%

9.00%

1996

7.60%

18.50%

10.70%

1997

9.80%

21.00%

12.90%

1998

11.90%

22.60%

14.90%

1998(pre April 30)

9.50%

19.30%

12.20%

1998(post April 30)

13.30%

24.40%

16.40%

14.60%

28.80%

18.30%

1999
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Proposalsin the Toronto Bankruptcy Region
TORONTO CASE STUDY
Methodology

In the summer of 1997, we set out to gather empirical data on
reorganization proceedings initiated by corporations pursuant to Part 111.1
of the BIA. Our aim was to gather data that would provide some insight into
the practical operation of reorganizations under Part 111.1 and enable us to
draw some basic comparisons between the pre-1992 and post-1992 regimes.
Using a data form designed to extract the information we were
seeking,75 Rajvinder Sahni attended at the Toronto bankruptcy office over
a period of several weeks to examine files of reorganization proceedings
initiated by corporations in the Toronto bankruptcy region between
November 1, 1992 and December 31, 1996. While an attempt was made to
collect all available data on corporate filings during this period, some files
may have been unavailable during the time the data was collected if they
were being used by Official Receivers and their staff.76 With the help of
three University of Toronto law students (Victor Liu, Harvey Garman, and
Jason Kee) working during the summers of 1998-2001, we were able to
update the data of the files that were still open.
A total of 163 files were examined in an effort to extract financial
data and gather a variety of statistics. These represented 82 per cent of the
199 Division 111.1 corporate cases filed in the Toronto office between
November 1992 and the end of 1996. 77 In cases where two or more estates
75A copy of the data form is available from the authors.

76 A list of the files used by them is available from the authors.
77 As the following table shows, there is a striking disparity in Division 111.1 corporate
filings across Canada. The Montreal filings for the 1992-1996 period are almost four times
higher than the filings in Toronto, those for Quebec City are three times higher than
Toronto's, and even Ottawa's figure is higher than Toronto's. The colleagues we have
consulted were not able to explain the disparities, although Dave Stewart pointed out that
there is a similar disparity in the number of corporate bankruptcy filings in Toronto,
Montreal, and Quebec City for the 1992-1996 period. U.S. commentators on U.S. consumer
bankruptcy filings have often noted the importance of local legal culture in determining the
number and types of filings. Presumably similar influences are at work in determining the
number of Division 111.1 filings across Canada.
Division I CorporateFilings be Regional Office (1992-1996) *
1992

1993

1994

1995

1996

Total

Vancouver

6

32

33

46

53

170

Winnipeg

0

9

5

7

4

25

Regina

I

2

3

2

2

10
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filed consolidated financial information or proposals, the files were treated
as single elements in the tabulation of statistics in an effort to minimize
redundancies and the risk of overstatement of certain statistics. Where two
or more estates filed a consolidated Statement of Affairs and a consolidated
proposal, the estates were treated as single elements for all statistical
purposes, thereby yielding a sample size of 148 elements. Where two or
more estates filed separate financial data but filed a consolidated proposal
to be voted on jointly by their creditors, the estates were treated as single
elements only in calculating data related to the filing of proposals and not
in tabulating financial data, yielding a sample of 150 elements for such
statistics.

Once the data from individual files were collected and tabulated, we
proceeded to gather information of a more qualitative nature. To this end,
we interviewed trustees, sent out a questionnaire, and held two roundtable
meetings in August 1997 and July 1999 that were attended by bankruptcy
trustees, bankruptcy lawyers, and senior officials from the Office of the
Superintendent of Bankruptcy. This additional information was very helpful
in providing us with a better understanding of the Division 1 process and
some of the problems associated with it.
B.

Results of the Study

The following tables (Tables 5 to 9) provide a composite overview
of some of the statistics gathered in our study. The remainder of the

statistics are contained in the Appendix to this paper. All numbers have

Saskatoon

0

7

0

4

4

is

Edmonton

1

9

14

15

32

71

Calgary

I

9

II

34

26

81

Toronto

I1

65

36

46

41

199

Hamilton

5

38

17

24

27

I1I

Ottawa

2

34

44

59

81

220

Sudbury

0

3

0

0

0

3

London

2

14

17

19

23

75
795

Montreal

14

152

174

206

249

Sherbrooke

0

8

13

13

13

47

Quebec

4

132

142

136

183

597

Halifax

I

21

18

17

23

80

Total

48

535

527

628

761

2499

. Source: Office of the Superintendent of Bankruptcy, Ottawa.
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been rounded to the nearest full percentage for reporting purposes.
(a) Stages of Proceedings
TABLE 5

Count
Initiation of Proceedings

Notice of Intention
Proposal

Cashflow Statement Filed?

Request for Extension to File Cashflow Statement?

Proposal Filed?

Proposal Approved by Creditors?

Proposal Approved by Court?

Yes

B.Failure to File Cashflow Statement
C.Failure to File Proposal
D.Proposal Rejected by Creditors
E.Proposal Rejected by Court
F.Default by Debtor after Court Approval
G.Approved by Creditors, Current Status Unknown
H.Approved by Creditors & Court, Still in Progress
I.Proposal Failed for Other Reason
J.File Missing from OSB

Total:

142
6

Yes

6

No

136

Yes

116

No

26

Yes

89

No

26

Yes

81

Unknown

Final Outcome: (See accompanying pie chart)

24

No

No

A.Proposal Fully Implemented

124

6
1
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Final Outcome
WA
3%

L]D]c BaC
]E
%HF

WG

DJ

Table 5 traces the progression of each case starting with the
initiation of proceedings and ending with the final outcome of the case. The
table clearly shows the deterioration in the size of the sample as one moves
from one stage of the Division 1 process to the next. After consolidating
files to account for redundancies (see Part V (A), above), we were left with
148 corporate debtors who initiated Part 111.1 proceedings. Of these, 124
were initiated by a NOI and 24 by the filing of a proposal. Of the original
148 estates, 6 failed to file a cash flow statement, leaving 142 cases in the
sample. Of these, only 116 debtors filed proposals, thereby eliminating
another 26 candidates. Accordingly, of the original 148 debtors in our study,
only 78 per cent (116/148) actually reached the proposal stage.
As Table 5 also shows, 33 per cent of the reorganization
proceedings resulted in a proposal that was fully implemented. In addition,
approximately 6 per cent of the proposals were approved by creditors and
the court but were still not officially closed as of the summer of 2001. 7
Accordingly, if one were to define "successful proposals" as those which
have been fully implemented or are still in the process of being executed,
proposals filed in the Toronto office would show a success rate of about 39
78

We understand that in a substantial number of these cases, the delay in closing the

files was caused by the fact that the trustee had closed its office.
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per cent. Our statistics also show an average estimated realization rate for
unsecured creditors of 44.65 per cent, with a median realization rate of 31.5
per cent (see Table 6, below). This compares very favourably with the
average estimated realization rate of 6.89 per cent for unsecured creditors
in straight bankruptcies.
TABLE 6
Realization Ratesfor Unsecured Creditors

Average

Median

Std. Dev.

Minimum

Maximum

44.65%

31.50%

33.70%

0%

100%

6.89%

0%

16.91%

0%

100%

Estimated Realization Rate under Proposals
Estimated Realization Rate in Bankruptcy

(b) Assets and Liabilities
Table 7 sets out the average, median, minimum, and maximum
dollar values (rounded to the nearest dollar) of the assets and liabilities
of the estates in our sample.
TABLE 7
Average

Median

Minimum

Maximum

Total Assets

$2,197,028

$505,215

$0

$53,029,000

Encumbered Assets

$2,008,220

$415,502

$0

$53,029,000

$188,808

$0

$0

$3,590,000

Unencumbered Assets
Liabilities

$4,398,527

$1,794,677

$98,472

$74,477,176

Deficit

$2,201,498

$712,004

$17,755,472

$74,477,176

(Surplus)*

* Surplus refers to the files in which stated assets exceeded stated liabilities although the debtor was

still insolvent as defined in the BIA.

The table shows that, on average, only 8.60 per cent
($188,808/$2,197,028) of the total assets of the debtors were
unencumbered, thereby leaving a very small pool of assets to satisfy the
claims of unsecured creditors. In the majority of the cases, the debtors had
no unencumbered assets at all (thus the median figure of $0). The practical
meaning of this datum is that if the debtor went bankrupt, the unsecured
creditors would receive no dividend of any kind. Hence, a proposal looks
attractive to unsecured creditors if there is a genuine prospect of the debtor
being able to make a reasonable payout.
(c) Participation of Secured Creditors in Proposals
Table 8 shows that, when liabilities are broken down into amounts
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owed to secured creditors and unsecured creditors, secured creditors are
owed an average amount of $2,227,186, compared to $1,778,867 for
unsecured creditors. This means that, on average, secured claims exceed
unsecured claims by about 25 per cent ($2,227,186/$1,778,867).
TABLE 8
Liability by Type of Claim*
SecuredCreditors In Number
Amount Owed to Secured Creditors
Unsecured Creditors In Number
Amount Owed to Unsecured
Creditors
Preferred Creditors In Number
Amount Owed to Preferred Creditors

Average

Median

Std. Dev.

Minimum

4.24

2

9.62

0

106

$2,227,186

$494,880

$5,746,235

$0

$48,010,725

Maximum

95.25

57

133.39

1

1267

$1,778,867

$879,195

$2,636,976

$4,316

$16,874,208

3.25

1

8.38

0

67

$59,297

$0

$148,807

$0

$1,151,673

* Dollar amounts have been rounded to
the nearest dollar

A critical hurdle not overcome by the current Division 1 regime is
that secured creditors appear to have little incentive to participate formally
in the proposal. This is demonstrated in our statistics, which show that
secured creditors were formally included in the proposal in only 24 per cent
of the cases. There are usually only a few secured creditors in each estate.
As Table 8 shows, on average there were only 4.24 (median of 2) secured
creditors in each estate. Often, these secured creditors are financial
institutions which hold security over all or most of the debtor's assets. Given
that any proposal is not likely to be successful without the acquiescence of
the secured creditors, it is safe to assume that in the great majority of cases
there is a formal or informal agreement of some description with secured
creditors that the security will not be enforced so long as the debtor
maintains an agreed level of payments. 79 This conclusion is supported by
our discussions with trustees and the replies to our questionnaires. It also
creates a dilemma for unsecured creditors who are regularly asked to
approve proposals without knowing what arrangements have been made
between the debtor and its secured creditors. 0
79 It is generally to secured creditors' advantage to support a Division
1 proposal in this

way since an accepted proposal will result in improved cash flow-and therefore in the
debtor's ability to meet current obligations-because the old unsecured debts will have been
largely written down. This is particularly true in cases where the sale of secured assets is
unlikely to yield sufficient proceeds to pay fully the debt secured by those assets.

80 The solution to this problem would be an amendment to the BIA requiring Division
1 proposals to specify which of the creditors' claims will not be affected by the proposal and
which will be affected. But see 11 U.S.C. §1123(a)(2) (1978).
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(d) Importance of Administration Costs
We have stated earlier that if the proposals studied in our survey
were successfully carried out, we might expect the realization rate for
unsecured creditors to be in the neighborhood of 30 to 40 per cent. An
important factor influencing the realization rate on accepted proposals is
administration costs, divided into trustees fees and disbursements. We were
able to secure this information for thirty-nine files. As shown in Table 9,
average trustee's fees amounted to $40,645.19 (median of $22,470) and
average disbursements amounted to $57,490.61 (median of $26,389.71). In
these cases, trustees' fees amounted to an average of 19.89 per cent, and
disbursements to an average of 28.13 per cent, of the total amount available
for distribution to unsecured creditors.
TABLE 9

Amount available
Trustee's Fees
AVERAGE
MINIMUM

Disbursements/

Disbursements

for Distribution

Total

Fees/Total

57,490.61

204,359.88

28.13%

19.89%

40,645.19
0

0

0

0.00%

0.00%

MAXIMUM

347,414.11

430,497.43

2,250,000.00

100.00%

92.96%

STD. DEV

60,106.71

82,008.80

375,800.50

35.30%

28.51%

MEDIAN

22,470.00

26,389.71

98,563.08

26.77%

22.80%

These figures raise some important regulatory questions, which are
discussed below in Part VII(D).
VI.

FISHER-MARTEL STUDY OF 1978-1987 B/A PROPOSALS

Before turning to evaluate the results from the Toronto study, it
may be helpful to compare our findings with the findings of Timothy Fisher
and Jocelyn Martel, two financial economists.8 1 Their study was based on
a sample of 338 files drawn from five regional bankruptcy offices across
Canada and covering pre-1992 BA proposals made by insolvent

81 Timothy C.G. Fisher & Jocelyn Martel, "Financial Reorganization
in Canada"
(1994) 2 Can. Bus. Econ. 54 [Fisher & Martel, "FinancialReorganization"].
The authors also
made a subsequent study of 500 files based on approximately 1280 commercial
reorganizations plans filed in the Montreal and Toronto bankruptcy courts during the 19771988 period. See Timothy C.G. Fisher & Jocelyn Martel, "Should We Abolish Chapter 11?
Evidence from Canada" (1999) 28 J. Legal Stud. 233, at 240ff. [Fisher & Martel, "Chapter
11"].
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debtors-both incorporated and unincorporatedSZ-and by large as well as
small corporations. It is also important to stress the differences between the
legal environments affecting their study and ours. Before the 1992 B/A
amendments, a proposal could only be made when the debtor was already
in bankruptcy and it could only be made by the trustee. Also, the trustee
derived no personal benefit from a proposal and so had little incentive to
make one unless pressed to do so by the bankrupt or the bankrupt's
creditors. By way of contrast, under the new B/A 111.1 regime, a debtor who
is anxious to reorganize does not have to wait until the shoe has dropped
but is free to initiate proceedings at any time by the simple formality of
filing a notice of intention to file a proposal. This triggers the automatic
stay under section 69.3 and gives the debtor a minimum of ten days to
decide whether or not to proceed with a proposal. Moreover, the debtor
can obtain up to three extensions for the actual filing of the proposal.
Given the important differences between the scope of the FisherMartel study and our own as well as the equally important differences
between the legal regimes governing the reorganizing debtors in the two
samples, the Fisher-Martel results must be used very cautiously for
comparative purposes. Subject to this caveat, we summarize below the
authors' principal findings. The comparable Toronto figures appear in
brackets at the end of each finding.
The firms stood an approximately 60 per cent chance of successfully
completing the reorganizing process 8 3 (Toronto, 39 per cent).
Among the unsuccessful firms, two-thirds of the proposals were
rejected by creditors and one-third defaulted on accepted proposals8 4
(Toronto, 23 per cent and 15 per cent).
Average time to completion was slightly less than 3 years (Toronto,
22.7 months).
On average, unsecured creditors received 44 cents on the dollar85
(Toronto, 44.65 cents).
82 As

previously noted, there is nothing under the present B&A to prevent a non-business

debtor filing a proposal under Division 1. This was even truer under the pre-1992 regime,
which did not contain a separate procedure for consumer proposals. As a result, we
understand some trustees quite commonly made use of Part III for non-business proposals.
83
FinancialReorganization,supra note 81 at 63-64.
84 Ibid. at
85

63.

Ibid. at 60.
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Payments were made in cash installments over a two-year period
(Toronto, comparablefigure not available).
Average administration costs were $71,919 for large corporations
and $22,555 for small corporations; trustees' fees represented 65 per cent
of total administration costs for large corporations and 71 per cent for small
corporations. Ratio of administrative costs to total payments to creditors
where the data was available was an average of 1.2 per cent for large
corporations and 12 per cent for small corporations8 6 (Toronto, average
administrationcosts, $98,136; trustees'feesequal to 41.4percent of total costs;
and ratioof administrativecosts to amount availablefordistribution,48.02per
cent).87

As will be seen, the most important difference between the FisherMartel and Toronto results lies in the higher prospective completion rate:
60 per cent versus 39 per cent. There also appear to be major differences
in administration costs between the two studies, but the figures are not
comparable because of basic differences in definitions.88 Table 10 provides
a further comparison of relevant data in the Fisher-Martel and Toronto
studies.
TABLE 10
F.M. Large Corporations

F.M. Small Corporations

Toronto

(16 Proposals)

(220 Proposals)

(114 Proposals)

Median

Median

Median

Median Total Liabilities

$10,552,000

$606,000

$1,794,677

Total Assets

$9,294,000

$317,000

$505,215

Secured Claims

$5,165,000

$188,000

$494,880

86 Ibid. at 62, n. 21. "Total payment to creditors comprise the sum of secured and

preferred claims plus the return on the dollar to unsecured creditors times unsecured
claims"
87 In the Toronto study, the amount available for distribution refers to the average
amount available for distribution to unsecured creditors.
88 Administration costs in the Fisher-Martel study only cover administration costs
incurred by the trustee in the post-bankruptcy period and that period may have been quite
short. In our study, the administration clock starts running from the moment the debtor files
a notice of intention and may continue sometimes for several years-even after the creditors
have accepted the proposal, if the trustee is actively involved in the running of the business.
It is also possible that there may have been a difference in cost cultures under the pre-1992
regime, though this is only a surmise on our part that warrants investigation. See Part
VII(D), below, for a discussion of administration costs in our sample of cases.
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Unsecured Ordinary Claims

$4,056,000

$304,000

Preferred Claims

$119,000

$20,000

$0

Crown Claims

$117,000

$15,000

$37,870

Contingent Claims

$0

$0

--

Number of Secured Creditors

3

2

2

Number of Ordinary Creditors

238

61

57

Number of Preferred Creditors

7

3

1

Creditors

30%

35%

31.50%

Proportion of Payments by Cash

0%

0%

56%*

32%

$879,195

Rate of Return to Ordinary

Proportion of Payments by
Installment
Payment by Equity
Amendments to Proposals
Days Between Filing and Voting

100%

100%

19.90%

3.80%

3%

1%

0%

36%

176

23

--

88.08%

52.31%

28.15%

Secured Debt to Asset

55.57%

31.02%

97.95%

Secured Debt to Unsecured Debt

127.34%

61.84%

56.29%

Asset to Debt

'This percentage refers to lump-sum payments made pursuant to the proposal.

The following similarities and differences are noteworthy about
Table 10. There is no significant difference in the ratio of secured to
unsecured creditors, but there is a marked difference in the ratio of assets
to liabilities in favour of the Fisher-Martel figures. We speculate that
creditors were much more cautious about approving proposals in the pre1992 era than they were in the more prosperous and speculative post-1992
years. The number of secured creditors is the same for small corporate
debtors and there is no significant difference in the number of unsecured
creditors. There is a difference in the average number of preferred creditors
(3:1 in favour of Fisher-Martel), which may be due to the elimination of
Crown preferences for unpaid taxes in the 1992 amendments to the BIA.
Again, there is no significant difference in the rate of return to ordinary
creditors under the two sets of results. There appears to be a significant
difference in the method of payment (cash versus payment by installments)
between the Fisher-Martel study and our own and we suspect this is due to
a difference in definitions in the Fisher-Martel study.
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VII. EVALUATION OF TORONTO RESULTS
A.

Have the 1992 Amendments Achieved Their Goals?

As previously discussed, in 1992 the federal government consciously
set out to make commercial proposals substantially more attractive to
debtors. The federal drafters adopted a two-pronged approach to achieve
this goal: (a) procedurally, by permitting easy entry into the reorganization
mold by the filing of a NOI and imposing an immediate stay of proceedings
on secured as well as unsecured creditors; and (b) substantively, by
facilitating the retention after initiation of the proceedings of some types
of executory contracts and contracts for essential services, allowing the
repudiation of commercial realty leases, converting Crown revenue claims
from preferred to ordinary unsecured credit status, and reducing the
required percentage of creditor approval of a proposal from three-quarters
to two-thirds of voting creditors in value and a majority in number.
Viewed superficially, these changes appear cumulatively to have
achieved their goal since the number of proposals increased 54 per cent
between 1993 and 1998. However, this benchmark is too crude since it is
clear that not all the 1992 changes have had a positive impact-some may,
have had none, while others may have even had a negative impact. Crown
claims, for example, only account for 4 per cent of total claims in the
Toronto study. Likewise, there is little evidence in the files we examined
that the ability to repudiate commercial leases and the right to retain
licensing and leasing agreements played a significant role in debtors'
decisions to initiate Division 1 proceedings.89
Viewed abstractly, the extension of the stay to secured creditors
appears to be a very promising legislative change, especially given the fact
that the section 244 amendments to the BiA (also adopted in 1992) were
designed to avoid foreclosure proceedings by a secured creditor by allowing
the debtor to initiate proceedings for a Division 1 proposal. Many of the
trustees interviewed by us made this claim but it must be viewed with some
skepticism. Sixty-five per cent of the proposals in our study only contained
one class of creditors9" and 76 per cent of the files (85/112) indicated
89 Only 5 per cent of 117 debtors made use of the right to repudiate commercial leases.
See Appendix, Filing Data Frequency Distributions, Table 9. There are two possible
explanations for the small number of lease repudiations: (a) the debtor often needs to
remain on the leased premises to carry on business; and (b) the right to repudiate is usually
only significant where the debtor has multiple outlets and wishes to close some of them as
part of the reorganization. Most Division 1 debtors only have one place of business.
90 See Appendix, Filing Data Frequency Distributions, Table 10.
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arrangements by the debtor with secured creditors outside the proposal
arrangements. Further, secured creditors are always in a position to seek
termination of the proceeding on the ground that they would veto any
proposal made by the debtor.9 These facts merely confirm what has long
been obvious to observers of the Division 1 scene-that the support of
secured creditors is critical in most proposals mounted by small and
medium-sized enterprises if the proposal is to reach the voting stage at all.92
Secured creditors seem to have a variety of reasons for generally
acquiescing in Division 1 proceedings. They may be well secured and
therefore have little to fear so long as the debtor maintains payments on the
secured debt; freezing the enforcement of unsecured claims may
substantially improve the debtor's cash flow position and therefore the
debtor's ability to pay down the secured indebtedness; appointing a receiver
to liquidate the secured assets is expensive; and the breakup value of the
assets may be negligible.
B.

Is the NOI Procedure Cost Effective?

Elimination of the above factors leads us to believe that ease of
initiating Division 1 proceedings by a NOI probably best accounts for the 54
per cent increase in the number of filings between 1993 and 1998. Its
simplicity and low cost must greatly attract the owners of small enterprises
anxious to protect their equity and, it may well be, their livelihood. They
have little to lose. Their investments are sunk costs. At a minimum, the NOI
gives them a thirty-day breathing spell to consider their options.
However, as Fisher and Martel have noted,9 3 the NOI may also
impose significant costs. It attracts the tail end of financially distressed
companies not in a position to present a viable proposal and arguably
accounts for the difference between the 61 per cent successful completion
rate found in the Fisher-Martel national study and the 39 per cent success
supra note 1, s. 50.1(11).
Nevertheless, the fact that a secured creditor holding a general security interest in

91BIA,
92

the debtor's assets must give ten days notice of its intention to enforce the security interest
provides the debtor with an important window to initiate BIA 111.1 proceedings and thereby
stay further enforcement measures by the secured creditor while the debtor is considering
its options. See also Palmer v. Senyk (2003) 38 C.B.R. (4th) 250 (B.C.), showing the
importance which courts attach to the section 244 provisions. (Permission granted to
creditors of the bankrupt to bring BIA section 38 action in debtor's name to sue bankrupt's
solicitors for failing to advise bankrupt of right to initiate commercial proposal proceedings
after receiving the secured creditor's notice and thereby to avoid liquidation of the
business).
93Fisher & Martel, Chapter11, supra note
81 at 257.
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rate recorded in our own study.
Nevertheless, all the trustees and insolvency lawyers we have
interviewed support the retention of the NOI procedure, so it seems that the
Fisher-Martel complaint finds little support among insolvency practitioners.
Even if this were not so, we are not persuaded that the authors have made
a sufficiently strong case on narrow economic grounds. This is for the
following reasons: Fisher and Martel apply a "Best Interests" test 94 to the
338 files in their national study and conclude95 that unsecured creditors are
better off to the tune of 21.70 cents on the dollar under a pre-1992 proposal
regime as compared with a no-option liquidation regime. It seems to us that
a Best Interests test would also show that unsecured creditors are better off
with a NOi regime than without it, assuming that the aggregate value of the
payouts from the larger number of Division 1 filings exceeds the value lost
from a higher failure rate induced by the NOI facility.
Table 16 Filing Data Distribution Tables in the Appendix shows
that on a liquidation in bankruptcy not involving any prior BIA 111.1
proceedings, the payout to creditors would have been 6.89 per cent. Table
15 shows an average realization for unsecured creditors of 44.65 per cent
(median value 31.50 per cent). Also, 84 per cent of the proceedings were
initiated by a NOI. 96
These figures seem to repudiate the Fisher-Martel concerns about
the deleterious effects of the NOI. Unsecured creditors must also believe
this to be true. If it were otherwise, one would expect them to move more
quickly and more often than is the case to terminate Division 1 proceedings
before the debtor has filed a proposal.97 Fisher and Martel also appear to
assume that forcing non-viable debtors into bankruptcy more quickly would
materially improve the rate of return from those estates than allowing the
debtors to engage in a futile BIA 111.1 exercise. They provide no evidence
94

The Best Interests test was first adopted by U.S. courts in equity receiverships in the:
interwar period and is now incorporated in 11 U.S.C. §1129(a)(7) (1978), which deals with
the essential prerequisites for court approval of a chapter 11 plan. The test requires thai
every impaired holder of a claim in a class must either have accepted the plan or must
receive or retain under the plan an amount at least equal to the amount the holder would
realize in a liquidation proceeding under chapter 7 of the Code. See Charles Jordan Tabb,
The Law of Bankruptcy (New York: Foundation Press, 1997) at 841-44.
95 Fisher & Martel, Chapter11, supra note 81 at 252-53.
96 See Appendix, Filing Data Frequency Distributions, Table 1.
97 See B4, supra note 1, s. 50.4(11). Note particularly subsection (d), which authorizes
the court to terminate the thirty-day period available to the debtor for the filing of a
proposal-as well as any extension of the period granted by the court-if the court is
satisfied that non-termination of the period would materially prejudice the body of
creditors.
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to support this assumption and we ourselves are skeptical about it.
C.

The Role of Trustees

Canadian trustees have played a pivotal role in BIA reorganization
proceedings since the adoption of the Bankruptcy Act in 1919. From the
beginning, they were assigned important monitoring, adjudicative, and
screening functions, and these roles have been greatly strengthened in the
1992 amendments.98 Nevertheless, it is open for consideration whether
trustees play an effective gatekeeper role, by which we mean the exclusion
or discouragement of unmeritorious commercial proposals. We raise the
question because of the high erosion rate (21 per cent) in the number of
Division 1 proceedings between the filing of the NOI and the presentation
of a proposal. Given their expertise, one would expect trustees to be able
to determine quickly the debtor's prospects for a successful proposal.
However, the BIA does not require them to play this judgmental role or to
report to creditors at the time of distribution of the cash flow statement on
how they viewed the debtor's prospects. In our Questionnaire, we asked
trustees how often they decline to act as trustees in a Division 1 filing. The
answers were very circumspect. Only a few of the trustees said that they
"sometimes" refuse to act. Because it involves their livelihood, one cannot
fault trustees for accepting a file even though they may not be optimistic
about the prospects for a successful proposal.
We do not suggest that trustees should be required to certify
whether or not they believe the debtor will be able to make a viable
proposal. 99 The view that we advance is that if it is deemed important
enough to secure such an opinion, it should be provided by an independent
expert not involved in the filing of the NOI or the preparation of the cash
flow statement. Alternatively, there should be a required meeting of
creditors within thirty-five days of the NOI to allow the creditors to make
98 But see George G. Triantis, "The Interplay Between Liquidation and Reorganization
in Bankruptcy: The Role of Screens, Gatekeepers, and Guillotines" (1996) 16 Int'l. Rev. L.
& Econ. 101.
99Nevertheless, there is a precedent for making the suggestion. Part I, section
2 of the
British Insolvency Act (U.K.), 1986, in dealing with Company Voluntary Arrangements
(CvAs), provides that where the person designated by the debtor company in relation to a
CVA ("the nominee") is not the company's liquidator or administrator, the nominee shall
submit a report to the court stating whether, in his opinion, meetings of the company and
its creditors should be summoned to consider the proposal. A similar requirement appears
in Part VIII, section 256 of the Act with respect to Individual Involuntary Arrangements
(VAS), except that in this case every nominee is required to make a report to the court
about the viability of the proposal.
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this determination if a proposal has not been filed in the meantime.' ° We
suspect, however, that there is a simple answer to the concern implied in
our question. In our study, 74 per cent of the proposals were filed without
an extension of time, 18 per cent of debtors sought one extension, and only
8 per cent of the debtors obtained two extensions. What these figures mean
is that, in the great majority of cases, creditors have an early opportunity
following the NOI to make up their own minds about the viability of the
debtor's enterprise and do not need outside assistance to make the decision
for them.
D.

Are Administrative Costs Too High?

Despite the obvious importance of this question, it appears to have
attracted very little public discussion in Canadian insolvency circles thus far.
Our study shows that total disbursements in the thirty-nine files for which
the information was available amounted to an average of 28 per cent of the
cash available for distribution to creditors. Trustees' fees alone accounted
for 20 per cent of the amount available for distribution.' 0 '
These figures are substantially higher than those reported by Fisher
and Martel in their national study. They found that total administrative
costs amounted to 5.30 per cent of total payout for small corporations or a
median amount of $12,406.102 It has been suggested to us 10 3 that our figures
and those collected by Fisher and Martel are not comparable because
apparently their numbers only cover administrative costs incurred after
acceptance of the proposal whereas our figures cover all administrative
expenses from the day of initiation of the proceedings and the appointment
of the trustee to acceptance of the proposal and its implementation.
Assuming this explanation is correct, it seems puzzling that trustees in BIA
111.1 proceedings should run up such high fees and disbursements. Part of
the problem may reside in the fact that the B/A has no effective mechanism

100

Both the British and Australian commercial insolvency legislation contains

requirements for an early meeting of creditors to determine whether the attempted
reorganization should proceed or whether the debtor's business should be liquidated. The
rationale for the requirement is that since an insolvent debtor's assets belong to the debtor's
creditors, the creditors should have the right to determine whether liquidation or
reorganization is to their greater advantage.
101 See Part V, Table 9, above. (The percentages have been rounded off to the nearest full
digit.)
102 FinancialReorganization,supra note 81 at 62.
103

By Dave Stewart of the Toronto Bankruptcy Office, currently seconded to the

Ottawa Office of the Superintendent of Bankruptcy.
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for regulating fees and disbursements in Division 1 proceedings and that
creditors are not sufficiently motivated to press for one. Section 39(3) of the
BIA provides, in the case of a proposal, that where the debtor's business has
been carried on by the trustee or under the trustee's supervision, the trustee
may be allowed such special remuneration as may be agreed to by the
debtor or, in the absence of agreement with the debtor, such amount as may
be approved by the court. 10 4 We understand that in practice a Division 1
proposal will authorize the trustee's fees and expenses to be paid out of the
estate. However, this does not answer the question whether such a
provision overrides any previous agreement between the debtor and the
trustee, and, if it does, whether the trustee is required to submit its account
for the approval of the Superintendent of Bankruptcy.
In sum, we believe that the role, determination, and scale of
administrative costs in Division 1 reorganizations warrant further
investigation and clarification.
VIII. CONCLUSION
Over the past twenty-five years, many advanced industrialized
societies have rewritten their insolvency laws to make reorganizations more
attractive to financially distressed enterprises and to save jobs. Canada is
apparently alone among Commonwealth jurisdictions in having introduced
a NOI procedure without any assurance that the debtor will even be able to
file a proposal, much less a successful one. The NOI innovation is also
coupled with an immediate stay of proceedings against the debtor-by
secured as well as unsecured creditors-and with a range of other
provisions designed to facilitate the reorganizational process. The Division
1 provisions were intended to be used by large as well as medium-sized and
small enterprises. In practice, as our Toronto results show, large companies
are avoiding the new provisions in favour of the resuscitated CCAA.
Our results also show that 84 per cent of the corporate Division 1
104 Under

section 39(5), the court may increase or reduce a trustee's remuneration but

it not clear whether the court has power to interfere with an agreement between the debtor
and the trustee. Houlden and Morawetz reject the notion that a trustee, "who is an officer
of the court and is supposed to impartially represent creditors," can claim an exorbitant fee
"merely because the debtor agreed to it." Houlden and Morawetz, Bankruptcy and
Insolvency Law of Canada, 3d ed., vol. 1, C§63, p.1-148.2. They do not state the authority
for this proposition but presumably it is based on the court's general supervisory jurisdiction
over trustees. It seems odd too that section 39(5) allows the debtor to enter into a binding
agreement concerning the trustee's fees and one would have thought that all such
agreements should be subject to approval by the inspectors or the court. Under the U.S.
Bankruptcy Code, professional fees are always subject to scrutiny and approval by the
bankruptcy court. See 11 U.S.C. §§327, 328, 1127 (1978).
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debtors in the Toronto bankruptcy region availed themselves of the NOI
procedure but that there was a substantial erosion in the number of debtors
who followed up the NOI with a cash flow statement and a proposal. Just as
significantly, there was a high failure rate (50 per cent) among the proposals
that were filed. Our findings appear to be consistent with the national
figures for corporate Division 1 filings."' We have, however, questioned the
a priori assumption of Fisher and Martel that the NOI innovation was a false
step because it would only lead to a higher rate of failures. We have
suggested that the criticism would only be justified if it were supported by
a Best Interests test applied to failed and successful proposals initiated
through the NOI procedure and if it showed that the aggregate losses arising
from the increased number of failed NOI proceedings exceeds the actual
gains. Our data is not sufficiently detailed to warrant a firm conclusion
either way. The fact also remains that the overall failure rate in our sample
of NOI files is not significantly higher than the failure rate in the FisherMartel sample, which was based on a much narrower and less flexible pre1992 commercial proposal regime
Apart from this key issue, our paper raises three other issues: (a)
whether the new Division 1 provisions have had much of an impact on
secured creditors given the fact that secured creditors are largely excluded
from proposals; (b) whether trustees play an effective screening role, given
the substantial failure rates before and after the submission of a proposal,
and whether it is realistic to expect them to do so; and (c) whether
administrative costs are too high in Division 1 filings.
To the best of our knowledge, ours is the only published study to
date on the empirical effects of the new Division 1 provisions. Our survey
only covers one (albeit a very important) bankruptcy region and then only
over a four-year period. Clearly there is room for much more extensive
statistical and other investigative work both to verify our results and to
determine whether our hypotheses about the impacts of the new provisions
are supported by in-depth interviews of debtors and creditors.

105 See part IV, Table 2, above.
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APPENDIX

SUMMARY STATISTICS ON CREDITORS' PROFILE
LIABILITY BY TYPE OF CLAIM
1. Secured Creditors in Number

2. Amount Owed to Secured Creditors

Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

4.24
0.00
105.00
9.62
2.00

$2,227,186.06
$0.00
$48,010,725.00
$5,746,234.99
$494,880.00

3. Preferred Creditors in Number

4. Amount Owed to Preferred Creditors

Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

3.25
0.00
67.00
8.38
1.00

$59,297.29
$0.00
$1,1 51,673.00
$148,807.58
$0.00

5. Unsecured Creditors in Number

6. Amount Owed to Unsecured Creditors

Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

95.25
1.00
1267.00
133.39
57.00

$1,778,866.59
$4,316.00
$16,874,208.00
$2,636,976.08
$879,195.00

Average Debt Profile in $ Value

44%

55%

o Secured
* Preferred
L3 Unsecured
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LIABILITY BY TYPE OF CREDITOR
2. Amount Owed to Crown Creditors

1. Crown Creditors in Number
Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

2.55
0.00
15.00
2.35
2.00

$146,433.06
$0.00
$1,732,880.00
$241,001.07
$37,870.00

3. Financial Institutions in Number

4. Amount Owed to Financial Institutions

Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

5. Individual (non-corporate) Creditors in Number

6. Amount Owed to Individual Creditors

Average
Minimum
Maximum
Std. Deviation
Median

11.73

At era ge
Minimum
Maximum
Std. Deviation
Median

0.00

556.00
51.70
1.00

$1,343,564.50
$0.00
$29,100,000.00
$3,775,761.74
$196,299.00

$553,372.64
$0.00
$48,010,725.00
$4,067,712.99
$2,134.00

7. All Other Creditors in Number

8. Amount Owed to All Other Creditors

Average
Minimum
Maximum
Std. Deviation
Median

Average
Minimum
Maximum
Std. Deviation
Median

88.59
0.00
715.00
103.20
52.50

$2,039,280.92
$0.00
$15,699,493.00
$3,053,505.42
$695,643.50

Average Debt Profile in $ Value

3.5%

c I00
13.5%

33%

OCrown Creditors
* Financial Institutions
Individual Creditors
O All Other Creditors
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FINANCIAL DATA FREQUENCY DISTRIBUTION AND
STATISTICS*
* Sums

of elements may be slightly more or less than 100 per cent, in some
cases due to rounding.

Encumbered Assets
Encumbered Assets

Assets XlfllfI
$0-250
$251-500
$501- 1,000
> $1 00
Total
Average
Minimum
Maximum
Std. Deviation
Median

oMn
63
16
20
51
150

Prent
42%
11%
13%

34%

$ -260
42 %

34%

*$251-500

i1.0

100%

,.$6z
13.>.$1.00

$2,008,220.40
$0.00
$53,029,00000
$5,679,549.53
$415,502.60

13%

11%

Unencumbered Assets
Un en cu mbered Assets
Assets IXl1000)
$0-10
$10.001-20
$20.001-100
> $100

Total

Count
64
11
18

Percent
56%
7%
12%

37
150

25%
100%

25%
0$0oo

5e%
12%

Average
Minimum
Maximum
Std. Deviation
Median

$188,807.73
$0.00
$3,590,000.00
$527,080.67
$0.00

[o> $100

7%

Total Assets

Assets X 1000
$0-250

Total Assets

Cout
55

P£ercn
37%

$251 -500

20

13%

$501-1000

19

13%

> $1000

Total
Average
Minimum
Maximum
Std. Deviation
Median

W$1 .31 - 20
0$20.001 -100

56

150
$2,197,028.19
$0.00
$53,029,000.00
$5,811,3565.82
$505,215.50

37%

IN
l

37

7%

305

21 -

100%

7501-1000
1310w

(
13%

13%

4
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TotalLbbilities
LIabilities X1000
$0- 1,000
$1,001 - 5,000
$5,001 - 10,000
> $10 DO
Total
Average
Minimum
Maximum
Std. Deviation
Median

52
71
14
13
150

35%
47%
9%
9%
100%

$4,398,526.63
$98,472.00
$74,477,176.00
$8,723,569.30
$1,794,677.00

Deficit
Deficit X 1000
$ Surplus- 100
$100.001 - 1,000
$1,001 - 5,000
> $5,000
Total
Average
Minimum
Maximum
Std. Deviation
Median

Deficit
Percent
Count
16
11%
44%
67
37%
55
12
8%
150
100%
($2,201,498.44)
($74,477,176.00)
$17,755,472.00
$6,909,087.22
($712,004)

8%

11%

/A7'7~

0$Surlus-

1.

37%S

4

100

.oo- .000

[ >$6.000
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FILING DATA FREQUENCY DISTRIBUTIONS
2. Fied CashlDw Statemen?

1. hlnittedby N.OLL I Proposal

Proposal
TOTAL

Count
124.00
24.00
140.00

Percent
84%
16%
100%

O.nui
d
6.00
136.00
142.00

Count
141.00
6.00
147.00

Percent
96%
4%
100%

4. MaterialAdverse Chae Rqort Filed?

3. ExtesmiatatoFleC.F.S] Requested?

Yes
No
TOTAL

Yes
No
TOTAL

(' n

Pnrrpe

4%
96%
100%

4. Revised C.F.S Filed?

Yes
No
TOTAL

5.Preposa.Filed?
n

Yes
No
TOTAL

26.00

18%

115.00
141.00

82%
100%

Cnfiln
40.00
600
51.00
5.00
14.00
116.00

PPmrP

34%
5%
44%
4%
12%
100%

PrrPn

82%
18%
100%

116.00
26.00
142.00

Zero
One
Two
TOTAL

.Cut
104.00

PprrPn

74%

18%
8%

26.00
11.00

100%

141.00

9. Lease Rep udiatian Providm?

8. Andled Proposal FibS?

ii d
Lou

TOTAL

Yes
No
TOTAL

7. Number of Proposals Flfg Extenshm

6. PropomslType

1. Bsk/Crpnd
2. Extension
3. Composition
4. Holding
5. Liquid'n
TOTAL

Pprtcnt

8%
92%
100%

12.00
130.00
142.00

42.00
75.00
117.00

PPrrP

36%
64%
100%

Cin

No
TOTAL

6.00
111.00
117.00

Pp.rrnntn

5%
95%
100%
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10. # of Voting Creditor Chaes

One

Two
Three
Four
Five
SK
Sv en
TOTAL

count
75.00
29.00
6.00
2.00
2.00
1.00
1.00
116.00

11. Time for Performane of Proposal
Portent

65%
25%
5%
2%
2%
1%
1%
100%

Comb'n ofAbv
TOTAL

Count
102.00
3.00
3.00
6.00
114.00

Perc ent
89%
3%
3%
5%
100%

14 No-Pnposal~rrnrw/ Sa'd Qiltre?

Yes
No
TOTAL

22.70
1.00
60.00
26.84
12.00

13. Terms of Payment

IZ Method of Payment

Cash
Shares
Promism ry Nt.

Month

Average
Minimum
Maximum
3d. Deviation
Median

C.o unt
85.00
27.00
112.00

Lump Sum
None EsablEh'd
Weekly
Monthly
Quarterly
B-Annual
Annual
TOTAL

Count
66.00
12.00
0.00
9.00
10.00
5.00
12.00
114.00

Percent
589
11%
0%
890
9%
4%
11%
10090

15. Estid'd Unset d Crdir Realizat

Perc ent
76%
24%
100%

Average
Minimum
Maximum
3d. Deviation
Median

44.65
0.00
100.00
33.70
31.50

16. Estedd Unse 'd Cedir Realization hf Banrxpt

Average
Minimum
Maximum
3d. Deviation
Median

Perc ent
6.89
0.00
100.00
16.91
0.00
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17. Proposal Approved by Cmladitnn?

10. ProposalApproved by Court?

Yes

Count
89.00

Perc ent
77%

No
TOTAL

26.00
115.00

23%
100%

Count
81.00

Yes

6.00
1.00

No
Unknown
TOTAL

88.00

Perc ent
92%
7%
1%
100%

19. FINAL OUTCOME
A. Proposal Suc ceEfulity
B. Failure to File C.F.S

Legend
A.
B
C.
D.
E
F.
0.
H.
1.

ecuted orPerformed

C. Failure to File Proposal
D. ProposaIRejected by Creditors
E Proposal Rejected by Court
F.Default by Debtor after Court Approval
0. Approved by Creditors, Current SatusUnknown
H. Approved by Crdtrs& Ct., Pfce Still in Progress
I. Proposal Failed forOtherReason
J. File M isdng from 0S8
TOTAL

J.

Count
48.00

5.00
25.00
26.00
6.00
17.00
1.00
9.00
7.00
2.00
144.00

Perc ent
33%
3%
17%
18%
4%
12%
1%
6%
5%
1%
100%

Final Outcome

5% 1%

OA
0B
oC

6%
1%33%
12%

13 D

E

OF
,

4%

OH
El

3%
18%
17%

OJ

